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The Protection of Thai wisdom knowledge of Extraction
of Herbal Plant : a case study on the Convention

of Biological Diversity
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Abstract

Thailand, as one of the Member States
of Convention on Biological Diversity (CBD)
1992, ratified to this Convention on 31
October 2003. As a result, this Convention
has entry to force on 29 January 2004.
The CBD aims to promote the conservation
of biological diversity and the sustainable
use of its components including prevent

the wrongful exploitation of access

traditional knowledge (local wisdom) based



204 | NIesUudinfnY) : IMAIN I VAAIUGEUM

on biological diversity from the developed
country.

Even though, the Convention provides
and imposes obligations on Member States
to conserve the use of biological diversity.
Nonetheless, many problems have been
opened for discussion, in particular
the problem of use of traditional knowledge
(local wisdom) of developing countries.
There are two main factors as following:
firstly, the Convention has the very broad
measures or regulations, which in some terms
are very ambiguous, particularly the
definition of biological diversity. This latter
term in the CBD does not cover the sense
of traditional knowledge (local wisdom)
which creates the gap for its enforcement.
Secondly, the problem of this ambiguous
terms generates from the conflict of the
conceptual framework and the objectives of
this Convention. This Convention tried to
compromise the conflict of interests between
the developed and the developing countries.
For instance, an Article of this Convention
states that a Member State can access
natural resources including academic
information through common agreement in
a reciprocal manner which is a condition
to grant benefit of the Convention. In fact,
the developing country cannot get fully
benefit from these criteria due to economic
hardship, human capacity as well as laws/
regulations which leads to another problem

of bio-piracy.

Thailand, as the Party to this
Convention, has attempted to implement her
domestic law in accordance to ratify the
Convention’s obligations. Even Thailand has
long been promulgated the Patent Act B.E.
2522, this Act still cannot cover the issue
of the protection of the local knowledge on
an extraction of herbal plant. The reason for
this matter is that the local knowledge is far
beyond the scope of the Patent Act.
Therefore, Thailand have to promulgate
the Protection and Promotion of Thai
Traditional Medical Knowledge Act B.E.
2542 which its aims at protecting the local
knowledge on extraction of herbal plant and
herbal medicine. However, in fact, this Act
cannot protect such knowledge due to the
nature of the tradition knowledge itself. That
is because under this Act it aims at protect-
ing Thai traditional medical methods and
procedures, but not for the knowledge of
how to enlighten. These are the main cause
that private/individual knowledge could not
register as Thai Traditional Medical Knowledge.
Therefore, the lack of well protection
of local knowledge can threaten one
country’s interests on biological diversity
accession and conservation. Moreover,
a timeframe for Thai Traditional Medical
Knowledge protection seems to be unrealistic.
To be borne in mind, even this Act has
a period of life time of the holders of such
knowledge protection, and another 50 year

after the holders of such knowledge has pass
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away. The down-side of this Act is that
after this protection period, such knowledge
will open to public accession. That means
such wisdom can vanish and the next
generation can lost its benefit of using such
valuable asset.

Therefore, if consideration of principle
of domestic law which complied to the
Convention on Biology Diversity, there
are no any measures to protect Thai
Traditional Knowledge on extraction of
herbal plant. Thus, to resolve these problems,
it is important to proceed drafting laws and
establish government unit for dealing this
matter as following:

1. Accelerate drafting subordinate
legislation on register private/individual right
(for private/individual knowledge).

2. Accelerate drafting subordinate
legislation on limitation of accessing
knowledge which can use as the norm
in defining the terms/agreement on access
of knowledge including sustainable use
of biological diversity.

3. Accelerate drafting subordinate
legislation on knowledge sharing benefit
or the protection of tradition knowledge/
wisdom Act.

4. Accelerate to establish local
government unit for Thai Traditional
Medical Knowledge administration.

5. Accelerate public awareness to
community on the protection of tradition

knowledge in doing so government sector or

relevant agencies will play key role

as coordinator.
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